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Applicant's response of March 28, 2007 has been carefully studied. In a nutshell, 
that amendment is substantially the same as the amendment after final received 
February 26, 2007 except that applicant has removed the "stirrer" from claim 27 and 
claimed the action of stirring using "configured such that" language, which the examiner 
views as functional in nature and that applicant maintains is structural in nature. 

Applicant has also clarified that the elected species is that of Figures 2 and 10, 
not Figures 3 and 10, as stated by the examiner. The examiner has reviewed the file 
very carefully and applicant is indeed correct. 

Applicant is reminded of the duty of disclosure. Ogata USP 6,582,667 appears 
to share a common inventor with this application and the materiality and relevance of 
Figures 3 and 4B of Ogata to amended claim 1 is beyond question. Please have 
applicant and the assignee review their patent portfolio for any other relevant prior art 
and cite it in response to this office action. 

The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 5 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 
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Claim 5, to the extent that it continues to claim a "spiral heat exchanger" conflicts 
with claim 1 . Claim 1 explicitly requires "an upper tube sheet" and "a tube". The "spiral 
heat exchanger" embodiment does not have "an upper tube sheet" and therefore cannot 
properly depend from claim 1 . Dependent claims cannot remove structure from the 
antecedent claim and replace it with other structure. To overcome this rejection the 
spiral heat exchanger limitation must be cancelled from claim 5. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
the combined teachings of either Deuse (USP 4,236,576) or McNeal (USP 2,181,704) 
and Ogata (USP 6,582,667). 

To have formed either of the upper vent conduits of McNeal or Deuse as taught 
by Figures 3 and 4B of Ogata (conduit 14) would have been obvious to one of ordinary 
skill in the art for the purpose improving the ease of welding to the upper tube plate and 
ease of degassing (as disclosed in col. 5, lines 65-67 of Ogata). 
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Claims 18 and 25-27 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over the prior art as applied to claims 1 and 5 above, and further in view of Brucher et al 
(USP 5,035,283). 

Figure 1 of Burcher shows a "drain pipe" with an inlet portion 1 1 , an annular 
portion 10, lower tube sheet portion 7 and outlet portion 23 and the "other end" of which 
is connected to shell 2 (where pipe 23 connects to shell 2 which passes the same fluid 
as the drain pipe). To have provided either of Deuse/Ogata or McNeal/Ogata with a 
bottom tube sheet and drain pipe construction such as disclosed by Burcher at 1 1 , 7, 10 
and 23 to allow for high temperature operation would have been obvious to one of 
ordinary skill in the art. Alternatively, to have provided Burcher with a top tube sheet 
construction and upper vent as disclosed in either Deuse/Ogata or McNea I/Ogata would 
have been obvious to one of ordinary skill in the art to advantageously improve heat 
transfer by venting non-condensible gasses. Regarding claim 25, see valve 61 of 
McNeal. Regarding claim 26, intended fluids to be used in an apparatus do not impart 
patentability to an otherwise known or obvious apparatus. See MPEP 21 14, 
incorporated here by reference. The apparatus does not undergo a metamorphosis into 
a new apparatus merely by affixing instructions to it to use it with polymerizable 
substances. Likewise, the intended manner of operating the device in regard to claim 
27 does not impart patentability to an apparatus claim. See MPEP 2114. Finally, the 
stirring will be inherent any time fluid is added to the shell side of the heat exchanger in 
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that the fluid already inside the shell will be displaced and agitated by the newly added 
fluid (i.e. "stirred", in the broadest sense). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John K. Ford whose telephone number is 571-272-4911. 
The examiner can normally be reached on Mon.-Fri. 9-5:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cheryl Tyler can be reached on 571-272-4834. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. _ 



